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Prosecuting Inauguration Day Protesters Puts Free Speech in Peril 1 Civil Wars 1 US News

Protests in Peril
The prosecution of inauguration day protesters is a chilling assault on free
speech.

In this Jan. 20, 2017, file photo, police fire pepper spray at protestors during a
demonstration in downtown Washington after the inauguration of President Donald
Trump. (AP Photo/John Minchillo, File)

By Timothy Zick, Opinion Contributor
Nov. 20, 2017, at 1:00 p.m.

On President Donald Trump's inauguration day, thousands of protesters assembled and expressed
themselves peacefully at events collectively known as "DisruptJ20." However, one group of protesters is
alleged to have smashed windows, thrown bricks and assaulted police off1cers. The f1rst of nearly 200 of
those individuals are now on trial (https://wamu.org/story/17/11 /20/trials-begin-people-charged-riotinginauguration-day-d-c/) in a federal courtroom in the District of Columbia. They are charged with a number of
felony criminal offenses, including incitement to riot and destruction of property. Some of the defendants
face as many as six decades in prison.
By charging and trying such a large group, the federal government seems eager to send a strong
message to "anti-fascists" and others who engage in destructive and disruptive behavior at public
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protests. However, its approach and tactics may also send a chilling message to those who seek to
engage in free speech and assembly at public protests.
On inauguration day, police used a tactic known as "kettling" to isolate and capture the bloc of protesters
they identified as a threat to public order. That tactic, which entails blocking streets and effectively
trapping protesters, netted 234 individuals. Some in this group have already pleaded guilty. Others,
including journalists and legal observers, maintain that they were peacefully protesting and were wrongly
arrested. Some are suing the police department for what they allege to be physical and other forms of
abuse.
During the course of investigating the case, the Justice Department also sought to force an internet
hosting company and Facebook to turn over identifying and other information concerning visitors to antiTrump websites used for organizing the protests. The government's broad subpoenas sought to force
the companies to turn over information concerning all computers that had visited the websites as well as
what each visitor had viewed or uploaded . These efforts were challenged in court. The subpoenas were
ultimately narrowed somewhat, to protect the identity of certain users and limit the government's access
to political speech.
There is, of course, no First Amendment right to destroy property or physically assault law enforcement
officers. Typically, however, disruptive protesters face misdemeanor charges like breach of peace or
resisting arrest. Depending on the evidence presented in individual cases, some pay fines or restitution,
others are released, and still others sue the government for wrongful arrest. This pattern has become a
routine part of public protest and demonstration in the United States.
The inauguration day case is very different. Charging a large group with inciting or participating in a
public riot poses great risks to First Amendment rights of speech and assembly. So does subjecting
massive numbers of individuals to government surveillance, based solely on the act of accessing a
website used to coordinate political dissent. Participating in public protests is already an onerous and
even dangerous activity. In addition to the fear of wrongful arrest, protesters are subject to various
restrictions on their movements and activities. They face militarized police forces that use escalated
force tactics, including sound grenades and pepper spray.
Arresting and prosecuting large groups of individuals for "inciting a riot" would add significantly to the fear
and uncertainty that peaceful and lawful protesters already experience. Under the government's approach,
individuals might be swept up or "kettled" based solely on what they wore, the signs they carried or the
individuals they associated with at the time of the protest. They could also f1nd themselves on government
lists, as persons opposed to the current administration.
These tactics are not limited to cases where property damage or threats to public order are significant.
They could also be used in cases where the offenses and harms are far less serious, or even minor. In
that event, the threat of felony charges, long prison terms and official surveillance could hang over all
those who participate in large-scale public protests. This could result in a significant chilling of protest
activities, as individuals may be reasonably concerned that they might be falsely charged (i.e ., through
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misidentification) or subject to prosecution for merely associating with certain groups. In short, the
government's approach could be used to criminalize protest itself and to harass dissident groups.
The prosecutions fit neatly into a recent trend in which governments have considered or adopted
enhanced penalties for protest-related activities. After Standing Rock, Ferguson and the Trump inaugural
protests, at least 18 states have proposed enacting felony charges for what were once misdemeanor
offenses like blocking a roadway; applying racketeering laws, including civil forfeiture powers, to protest
groups; giving police enhanced authority to disburse protesters; and even granting legal immunity to
drivers who negligently run over protesters who are blocking a public roadway. In sum, the recent trend
has been to crack down on acts of protest and civil disobedience in ways that make public protest legally
- and in some instances even physically- far more perilous.
The government has the power and duty to maintain public order. But using these sorts of laws and
tactics imperils a long tradition of public protest in the United States. If successful, the J20 prosecutions
may well send the message that public protest and civil disobedience are simply not worth the risk.
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